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REVI EW of a deci sion of the Court of Appeals. Rever sed.

11 DONALD W STEINMETZ, J. The issues in this case are:
(1) what standard should properly govern review of a trial
court's determnation of a defendant's conpetency to stand trial;
and (2) whether a defendant shall be subjected to a crimna
trial when the state does not present sufficient evidence to
convince the trial <court that the defendant is capable of
under standi ng the fundanental nature of the trial process and of
assisting his or her counsel. Because we find that the tria
court is in the best position to weigh all the evidence necessary
to make a conpetency determnation, we hold that a court
reviewi ng such a determnation should apply a "clearly erroneous”
standard of review. W further hold that because the state bears
the burden of proving a defendant's conpetency when it is put at
i ssue by the defendant, a defendant shall not be subjected to a
crimnal trial when the state fails to prove by the greater
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wei ght of the credible evidence that the defendant is capabl e of
under standi ng the fundanental nature of the trial process and of
meani ngful Iy assisting his or her counsel.

12 On May 13, 1993, Dean Garfoot ("Garfoot") was charged
with attenpted first-degree sexual assault in violation of Ws.
Stat. 88 940.225(1)(b) and 939.31(1). At the request of
Garfoot's attorney, the circuit court for Dane County, Judge
Stuart A. Schwartz, ordered a conpetency exam nation of Garfoot
after his initial appearance pursuant to Ws. Stat. 8 971.14(1)
and (2). The court appointed Dr. Patricia Jens to conduct the
conpetency exam nation of Garfoot in accordance with Ws. Stat.
8§ 971. 14.

13 Dr. Jens is a board certified psychiatrist who is
frequently appointed by courts to conduct conpetency eval uati ons.
After meeting with Garfoot, Dr. Jens issued a report containing
her observations. She noted that when Garfoot is questioned, he
smles and agrees wth everybody and wll act as if he
understands things even if he does not. She also noted that
Garfoot was able to "parrot back" information that she fed to him
at the beginning of the interview, but was unable to retain it at
the end of the interview about an hour and a half |ater.

14 As far as his ability to understand and to participate
in the proceedings against him Dr. Jens explained that Garfoot
was unable to understand the range of possible penalties for his
of fense, was unable to understand the different kinds of pleas
even though he could repeat them by nanme, and was unable to
under st and concepts such as the burden of proof or the difference
between a bench trial and a jury trial.
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15 Dr. Jens opined that Garfoot would not ever be able to
participate neaningfully in a crimnal trial because of his
devel opnental disability. She concluded that Garfoot can recall
facts, but cannot relate themto a |egal proceeding so as to aid
his attorney. She also stated that Garfoot would be unable to
make infornmed decisions, could not grasp the inplications of a
deci sion whether or not to testify, and would not be able to
communicate with his attorney about testinony that nay be
i naccur at e. Dr. Jens' ultimate conclusion was that Garfoot was
not conpetent to stand trial.

16 The State requested, and was granted, the appointnent
of a second examner of its own choosing. The State chose Dr.
M chael Spierer, a psychologist, to conduct the second conpetency
exam nation of Garfoot. He determ ned that Garfoot has an | Q of
64 which places himin the |lowest 2.2 percent of the popul ation.
Dr. Spierer concluded that Garfoot functions on about a third-
grade |evel. However, he did not know whether Garfoot was
capable of learning at a third-grade |evel.

17 Dr. Spierer used a standardized test known as the
conpetency screening test to help evaluate an individual's
conpetence to stand trial. The highest possible total is 44; the
| owest is zero. A score of less than 20 raises questions about
an individual's conpetence. Garfoot's score was 18. In response
to Dr. Spierer's questions, Garfoot gave inadequate and
I nappropriate answers.

18 Dr. Spierer conceded that Garfoot would have problens
conprehendi ng conplicated questions and that he may not follow
certain lines of testinony. He opined, however, that Garfoot's
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low I Q woul d not preclude him from understandi ng the proceedi ngs
or fromsignificantly assisting in his defense. Nonetheless, he
acknow edged that Garfoot would have a very hard tinme keeping up
W th questions on cross-exam nation and could becone frustrated
and wupset in attenpting to do so. Dr. Spierer described
Garfoot's ability to understand the | egal defenses available to
himas "marginal” or "mnimal."

19 Dr. Spierer ultimately testified, in response to the
court's questioning, that if he were to characterize the | evel of
Garfoot's conpetency, "it would be at the margin." Therefore
Dr . Spierer concluded that Garfoot was only "marginally
conpetent” to proceed to trial

10 On February 4 and 10, 1994, the court held a conpetency
hearing at which the two experts testified. On March 18, 1994,
the court issued a witten decision in which it determ ned that
the State failed to neet its burden of proving by the greater
wei ght of the evidence that Garfoot was conpetent to stand trial.

The trial court relied on the Wsconsin test for conpetency—a
two-part test enunciated by the United States Suprene Court in

Dusky v. United States, 362 U S. 402 (1960) (per curiam. Under

Dusky, the test to determne a defendant's conpetency to stand
trial is "whether he has sufficient present ability to consult
wth his lawer wth a reasonable degree of rational
under st andi ng—and whether he has a rational as well as factua
under st andi ng of the proceedings against him" Id.

11 The court later held a hearing in My of 1994 to
determ ne whether Garfoot would |likely gain conpetence wthin the
time frame established by Ws. Stat. § 971.14(5)(a). In remarks
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to counsel at this hearing, the court explained that although the
State may have net its burden in proving that Garfoot understands
the proceedings, it failed to neet its burden in the initial
conpetency hearing of denonstrating that Garfoot can assist
counsel in any neaningful way. For this sane reason, the State's
failure to neet its burden of proof, the court determ ned that
Garfoot would not Ilikely regain his conpetence wthin the
statutory tine frame. The court entered an order of dism ssal.

112 The State appealed the dismssal to the court of
appeals, arguing that the circuit court applied a heightened
standard of conpetence in this case. The State clainmed that the
circuit court had "rubber - st anped” Dr . Jens' medi ca
determ nation rather than making a proper |egal determ nation as
to Garfoot's conpetence. Applying a de novo standard of review,
the court of appeals reversed and remanded for further
pr oceedi ngs. The court concluded that the trial court did not
apply the appropriate standard to the testinony by the expert
w tnesses, did not consider Garfoot's abilities with reference to
the trial likely to take place, and did not consider fully its
power to nodify the proceedings. Garfoot appealed to this court,
and we now reverse the court of appeals.

13 In Wsconsin, "[n]o person who | acks substantial nental
capacity to understand the proceedings or assist in his or her
own defense my be tried, <convicted or sentenced for the
comm ssion of an offense so long as the incapacity endures.”
Ws. Stat. 8§ 971.13(1). There are several theoretical reasons
supporting the legal principle that an inconpetent or unfit
def endant nmay not be required to stand trial:
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(1) were he tried it would violate the |ong-standing
comon-|law view that persons should not be tried in
absentia; (2) he cannot defend hinself, and as a
consequence he cannot exercise his constitutional right
to be informed of the accusation, he cannot confront
his accusers; and (3) the court |lacks jurisdiction over

hi m

Donald Paull, Fitness to Stand Trial 8 (Charles C. Thomas 1993).

Because a person's constitutional and procedural rights are at
i ssue, then, fundanental fairness precludes the prosecution of a

mentally inconpetent individual. State ex rel. Mtalik v.

Schubert, 57 Ws. 2d 315, 322, 204 N.W2d 13 (1973).

14 \Wenever there is a reason to doubt the conpetency of a
defendant to proceed, the trial court nust order an exam nation
of the defendant under Ws. Stat. 8§ 971.14(1)(a) and (2). The
exam ner nust submt a report "regarding the defendant's present
mental capacity to understand the proceedings and assist in his
or her defense." Ws. Stat. 8§ 971.14(3)(c). |If the question of
the defendant's conpetency is contested, the court shall hold an
evidentiary hearing. Ws. Stat. § 971.14(4)(b). If the
defendant clains to be inconpetent, the state bears the burden of
proving by the greater weight of the credible evidence that the
def endant is conpetent. Id. If the defendant clainms to be
conpetent, the state nmust prove by clear and convincing evidence
that the defendant is inconpetent. Id.

115 The basic test for determ ning conpetency was

established by the United States Suprenme Court in Dusky v. United

States, 362 U. S. 402 (1960) (per curian). A person is conpetent
to proceed if: 1) he or she possesses sufficient present ability
to consult with his or her lawer with a reasonable degree of
rati onal understanding, and 2) he or she possesses a rational as

wel | as factual understanding of a proceedi ng agai nst hi mor her.
6
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Dusky, 362 U. S. at 402. The Court |ater expanded on this test,
noting that "a person whose nental condition is such that he
| acks the capacity to understand the nature and object of the
proceedi ngs against him to consult with counsel, and to assist
in preparing his defense may not be subjected to a trial." Drope

v. Mssouri, 420 U. S. 162, 171 (1975).

116 Wsconsin Statutes 8 971.13(1) is the codification of
the Dusky test. In Wsconsin, if a defendant clainms to be
i nconpetent, the court shall find him inconpetent to proceed
unl ess the state can prove by the greater weight of the credible
evi dence that the defendant is conpetent under the two-part Dusky
standard as expl ained by the court in Drope.

17 To determ ne whether the state has net its burden of
proving a defendant conpetent, the trial court must weigh
evi dence that the defendant is conpetent against evidence that he
or she is not. The trial court is in the best position to decide
whet her the evidence of conpetence outweighs the evidence of
i nconpetence. Al though the court could make precise findings of
fact about the skills and abilities the defendant does and does
not possess, the court nust ultimtely determ ne whether evidence
that the defendant is conpetent is nore convincing than evidence
that he or she is not. The trial court is in the best position
to make decisions that require conflicting evidence to be
wei ghed.* Although the court nust ultimately apply a | egal test,
its determnation is functionally a factual one: either the
state has convinced the court that the defendant has the skills

and abilities to be considered "conpetent,"” or it has not.

! Hofer, Standards of Revi ew—ooki ng Beyond the Labels, 74 Marq.
L. Rev. 231 (1991).
7
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18 The trial <court's superior ability to observe the
def endant and the other evidence presented requires deference to
the trial <court's decision that a defendant is or is not
conpetent to stand trial. Only the trial court has the
opportunity to view the defendant. Only the trial court can
judge the credibility of witnesses who testify at the conpetency
heari ng. Thus, only the trial court can accurately determ ne
whether the state presented evidence that was sufficiently
convincing to neet its burden of proving that the defendant is
conpetent to stand trial.?

119 The trial court's determ nation of whether there is
reason to doubt the defendant's conpetence and order an
exam nation is disturbed on appeal only if the trial court
exhibited an erroneous exercise of discretion or if the trial

court decision was clearly erroneous. See State v. Wber, 146

Ws. 2d 817, 823, 433 NNW2d 583 (Ct. App. 1988). See also State

V. Haskins, 139 Ws. 2d 257, 264-65, 407 N W2d 309 (C. App

1987) ("reason to doubt" conpetency is a factual finding
revi ewabl e under the "clearly erroneous"” standard); State v.
McKni ght, 65 Ws. 2d 582, 595-96, 223 N.W2d 550 (1974) (trial
court ruling that there was no "reason to doubt" conpetency
affirmed on finding that trial court had not abused its
discretion).® It only nmakes sense to apply the same standard of

reviewto a trial court's determ nations of conpetency.

2 The court of appeals' opinion notes that only two published
cases appear to exist throughout the United States in which an
appel l ate court has reversed a trial court's determnation that a
defendant is inconpetent to stand trial. State v. Guatney, 299
N. W2d 538 (Neb. 1980); State v. Hebert, 174 So. 369 (La. 1937).
This is likely attributable to the notion that the trial court
is in the best position to nmake such a determ nation.
® O der cases may still define the standard, but the term "abuse
8
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20 We stated in Pickens v. State, 96 Ws. 2d 549, 569, 292

N.W2d 601 (1980), that the trial judge is in the best position
to observe the defendant's conduct and deneanor and to eval uate
the defendant's ability to present a defense. "We realize, of
course, that the determnation which the trial court is required
to make nust necessarily rest to a |large extent upon the judgnment
and experience of the trial judge and his own observation of the
def endant . For this reason, the trial court nust be given
sufficient latitude to exercise its discretion in such a way as
to insure that substantial justice will result.” 1d. The court

held that the trial judge's determ nation that a defendant "is or

is not conpetent to represent hinself wll be upheld unless
totally unsupported by the facts apparent in the record.” |[|d. at
570. This is essentially a "clearly erroneous" standard of
revi ew.

21 W conclude that the sane deference should be given to
the trial court regarding determ nations of conpetence to stand
trial as is given for determ nations of conpetence to represent
onesel f. Because the trial court is in the best position to
observe the w tnesses and the defendant and to weigh the credible
evi dence on both sides, appellate courts should only reverse such
determ nations when they are clearly erroneous. See Ws. Stat.

§ 805.17(2).*

of discretion" has been abandoned in favor of the term "erroneous
use of discretion.” City of Brookfield v. MI|waukee Metro Sewage
Dist., 171 Ws. 2d 400, 491 N.W2d 484 (1992).
* Ws. Stat. § 805.17(2), states in part that "[f]indings of fact
shall not be set aside unless clearly erroneous, and due regard
shall be given to the opportunity of the trial court to judge the
credibility of the wi tnesses.™

9
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22 The "clearly erroneous" standard is nobst suited to
review of a conpetency determ nation. The standard is tinme-
tested, well understood, and appropriate for a determ nation that
is primarily factual.

23 In the case at bar, the trial judge determ ned that the
State's evidence that Garfoot was conpetent was no nore
convincing than Garfoot's contrary evidence, and that the State
thus failed to neet its burden of proof. W review that decision
under a "clearly erroneous" standard.

124 Wsconsin Statutes § 971.13(1) <codifies the Dusky
standard of conpetency. It states: "No person who | acks
substantial nental capacity to understand the proceedings or
assist in his or her own defense nmay be tried, convicted or
sentenced for the commssion of an offense so long as the
incapacity endures."” |d. The two-part Dusky standard has been

explained by the Court in Drope to nean that a person may not

stand trial unless he or she has the capacity to understand the
nature and object of the proceedings against him or her, to
consult with counsel, and to assist in preparing his or her own
defense. See Drope, 420 U S. at 171

25 The State argues that the standard for conpetence is
mnimal, not optimal, and cites to an ALR annotation that
suggests that sone courts have failed to find that nental
retardation alone warrants a finding of inconpetence in the

5

absence of nental ill ness. The State is correct in that nental

> |t seens that courts have a tendency to treat nentally il
defendants and nentally retarded defendants differently in making
conpetency determ nations. Perhaps this is because nentally il
defendants stand a better chance of becom ng conpetent than do
mental ly retarded defendants. Law professor Ri chard Bonnie
expl ains as foll ows:

10
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retardation in and of itself is generally insufficient to give
rise to a finding of inconpetence to stand trial.® However, a
def endant may be inconpetent based on retardation alone if the
condition is so severe as to render himincapable of functioning

in critical areas. See State v. Rogers, 419 So.2d 840 (La.

1982); State v. Barton, 759 S.W2d 427 (Tenn. Crim App. 1988).

Thus, the determ nation of conpetence is an individualized, fact-
speci fic decision. It is for this reason that expert testinony
regarding a particular defendant's nental capabilities is
necessary.

126 In Garfoot's case, there was expert testinony from two

sour ces. Both experts applied the sane criteria to Garfoot

In cases involving nentally ill defendants, it is |likely that
forensic and judicial practice errs in the direction of finding
i nconpetence in margi nal cases, at least in the early phases of
the pretrial process. This is so for a variety of reasons,
i ncludi ng the perceived need for therapeutic restraint and the
provi sional nature of the finding of 'inconpetence' in nost
cases. |If a defendant with nental retardation is found
i nconpetent to proceed, however, 'restoration' of conpetency is
unlikely in nost cases, and the pretrial finding of inconpetence
is therefore likely to be a definitive bar to adjudication. In
light of the dispositional consequences of a finding of
i nconpet ence, forensic and judicial practice probably tilt toward
findings of conpetence in marginal cases.
Bonni e, The Conpetence of Crim nal Defendants w th Mental
Retardation to Participate in Their Owm Defense, 81 J. Oim L. &
Cri m nol ogy 419, 422 (1990).
® See People v. MNeal, 419 N.E. 2d 460 (IIl. App. 1981) (a
Weschl er Adult Intelligence Scale (WAIS) 1Q of 61 reported in the
context of expert testinony that defendant was conpetent did not
give rise to bona fide doubt of defendant's conpetence); People
v. Jackson, 414 N. E.2d 1175 (IIl1. App. 1980) (a WAIS I Q of 51 and
the defendant's refusal to talk to counsel or appear in court was
insufficient to raise bona fide doubt as to conpetence). See
also May v. State, 398 So.2d 1331 (Mss. 1981) (a 14-year ol d boy
wth an 1Q of 70 was sentenced to 12 years for arned robbery);
Commonweal th v. Melton, 351 A 2d 221 (Pa. 1976) (1Q of 69 al one
did not give rise to reason to doubt defendant's conpetency);
State v. Crenshaw, 205 N.W2d 517 (Neb. 1973) (no doubt of
def endant's conpetency even when known that the defendant "l acked
normal nental ability and has sone derangenent of the mnd.").

11
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subject to their individual interpretations.’ Dr. Jens, the
court-appoi nted psychiatrist, testified that Garfoot was not
conpetent to stand trial and that he would not Ilikely gain
conpetence wthin the statutory tinme limts. Dr. Spierer
testified that Garfoot was "marginally conpetent” and that he may
becone "nore conpetent” with the proper education. Bearing in
mnd the State's burden of proving by the greater weight of the
credi bl e evidence that Garfoot was conpetent to proceed, it was
the job of the trial court to weigh the evidence and to determ ne
if the State's case was nore convincing than Garfoot's case.

127 The trial court determned that the evidence of
conpetence did not outweigh the evidence of inconpetence. The
trial court accepted the defendant's assertion that the State may
have nmet its burden of denonstrating Garfoot's ability to
understand the proceedings, but it failed to prove that Garfoot
has the ability to neaningfully assist counsel. Because the
State failed to neet its burden of proof on the second prong of
the test, the trial court necessarily found the defendant

i nconpetent to stand trial pursuant to Ws. Stat. 8§ 971.14(4)(Db).

128 The trial court's determnation was not <clearly
erroneous. The court was faced with testinmony from one expert
that Garfoot was not conpetent and testinony from another expert

that Garfoot was only marginally conpetent. The trial court was

" To elicit information about a defendant's conpetence, nany
courts and experts rely on a 13-point checklist known as the
"McGarry Scale" or "Conpetency to Stand Trial Instrunent.” The
test involves an evaluation of the totality of the evidence.
Both Dr. Jens and Dr. Spierer applied the McGarry criteria in
eval uating Garfoot. See State v. Shields, 593 A 2d 986 (Del.
Super. 1990), for a variety of factors upon which a court or an
expert may rely.

12
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in the best position to determine if the State's evidence was
nore convincing than the evidence presented by Garfoot. Applying

t he proper standard from Dusky, Drope, and Ws. Stat. 8§ 971.13 to

the evidence presented, the court determned that the State
failed to overcone Garfoot's assertion of inconpetence. Its
decision that the State failed to neet its burden of proof was
not clearly erroneous.

129 Garfoot is entitled to a fair trial; one that he can
understand, and in which he can rationally participate while
consulting rationally wth counsel. Based on all the evidence
the court was entitled to conclude that Garfoot was not conpetent
to be placed on trial. The trial court had before it opinions
that were not directly in conflict because the findings of both
Dr. Jens and Dr. Spierer supported a conclusion that Garfoot was
not conpetent to stand trial.

130 For the foregoing reasons, we reverse the court of
appeal s' decision. Because we find that the trial court is in the
best position to weigh all the evidence necessary to nmake a
conpetency determ nation, we hold that a court review ng such a
determ nation should apply a "clearly erroneous"” standard of
review. We further hold that because the state bears the burden
of proving a defendant's conpetency when it is put at issue by
t he defendant, a defendant shall not be subjected to a crimna
trial when the state fails to prove by the greater weight of the
credi bl e evidence that the defendant is capable of understanding
the fundanental nature of the trial process and of neaningfully

assisting his or her counsel as required by Ws. Stat.

13
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8 971.13(1), the codification of the Dusky test as further

expl ai ned in Drope.
By the Court.3%The decision of the court of appeals is

rever sed.

14
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131 SHI RLEY S. ABRAHAMBON, C.J. (concurring). I
conclude, as does the nmmjority, that the circuit court
properly held that the State failed to prove that Garfoot
was conpetent to stand trial. | wite separately because |
disagree with the mpjority's statenent of the standard of
appel l ate review.

132 The mmjority fails to recognize the proper
standard of review because it fails to recognize the
constitutional basis of the conpetency inquiry. A conviction
of an inconpetent person violates the right to a fair trial
guaranteed by the due process clause of the Fourteenth

Amendnent. Pate v. Robinson, 383 U S. 375, 378, 385 (1966).

The constitutional standard for conpetency to stand trial is

enunciated in Dusky v. United States, 362 U S. 402 (1960)

(per curiam), Drope v. Mssouri, 420 U S. 162 (1975), and

Ws. Stat. 8§ 971.13(1). The fornulae set forth in Dusky and

Drope are “open-textured”?®

and have been the subject of a
great deal of scholarly and decisional analysis.® Mny
gquestions remai n unanswered: What decision-nmaking abilities
are enconpassed by the Dusky fornulation? To what extent do
the Dusky tests include an accused’s appreciation of the
trial’s significance and his or her own situation as a

defendant in a crimnal prosecution? Wat is the relation

8 Richard J. Bonnie, The Conpetence of Crininal Defendants
with Mental Retardation to Participate in Their Owm Defense,
81 J. Oim L. & Crimnology 419, 424 (1990); State v. Debra
A E., 188 Ws. 2d 111, 124-26, 523 N.W2d 727 (1994).

°® ABA Crimnal Justice Mental Health Standards, Standard 7-
4.1, Commentary, at 168-175 (1989).
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between the Dusky tests and legal rules relating to
deci si on-nmaki ng by crimnal defendants?*

133 | turn now to the standard of appellate review, an
issue to which the parties devoted considerable effort in

their briefing.'* Because the proper standard is a

10 See generally Richard J. Bonnie, The Conpetence of
Cri m nal Defendants: Beyond Dusky and Drope, 47 U. Mam L.
Rev. 539 (1993). Professor Bonnie al so describes the
dignity, reliability and autonony rational es which underlie
t he prohibition against convicting an i nconpetent person.

| d. at 551-54.

Garfoot’s brief suggests a fourth rationale: convicting an

i nconpetent person is inconsistent with the proper purposes
of crimnal punishment. Brief for Petitioner at 21.

1 The standard of review was raised by Garfoot in his
petition for review as a prinmary issue justifying review he
devoted 11 pages of his 27-page argunent in his brief to
this issue. The State addressed the issue in 5 pages of its
29-page argunent in its brief. Garfoot and the State do not
agree on the appropriate standard of review

Garfoot argues for a standard of review that benefits his
position before this court, nanely that the circuit court’s
determ nation that he was inconpetent should not be

di sturbed unless clearly erroneous.

The State’s position on the standard of reviewis nore
nuanced and the State asserts that its proposed standard of
reviewis close to that set forth by the court of appeals.
The State distinguishes a circuit court's findings of

hi storical fact which informthe conpetency determ nation
fromthe | egal standard of conpetency. "Appellate courts
review the | egal standard used by the trial court

i ndependently. . . . In addition, the trial court's failure
to determ ne conpetency in the context of the case, consider
nodi fications of the trial proceeding [for the benefit of an
accused] and exercise independent |egal judgment are |egal
errors and reviewed i ndependently." Brief for State at 24.
The State proposes the follow ng standard of review
"[Where a trial court has relied upon rel evant evi dence and
used the correct | egal standard to make an i ndependent
determ nation, a conpetency determ nation should be uphel d
unl ess clearly erroneous.” 1d. at 24-25.

The State further asserts that its proposed standard has
"the same objective" as the standard applied by the court of

appeal s, nanely that an appellate court wll “give weight to
the trial court’s decision, even though the decision is not
controlling.” Id. at 26-27. For the court of appeals'

statenent of the standard of review see note 5 bel ow
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prerequisite to our consideration of the substantive issues
presented and because the parties fully briefed the issue,
both the mpjority opinion and this concurrence devote
substantial discussion to this issue.

134 |1 conclude that a determ nation of conpetency, a
determ nation of constitutional fact, should be decided by
this court independently of the decisions of a circuit court
or court of appeals, yet benefiting from the analyses of
those courts and the observational advantage of the circuit
court. The court of appeals has concluded that the finding
of conpetence is an intertwned finding of fact and |aw
which an appellate court decides independently, giving
wei ght to the circuit court’s decision.*?

135 The majority opinion concludes that the applicable
standard of review is that applied to a finding of fact,
namely whether the finding of conpetency is clearly
erroneous. Ws. Stat. 8§ 805.17(2). The mgjority opinion
focuses on the circuit court’s observational advantage,

concluding that the circuit court "is in the best position

2 The court of appeals set forth the standard of review and
its reasoning as follows:

Qur review of the trial court's ruling is therefore de novo.
We neverthel ess decline to make the conpetency determ nation
wi thout giving the trial court the opportunity to apply the
proper standard to the facts. Conpetency determ nation is
not a pure question of law It is intertwined with the
facts. Wien a trial court is required to nake an intertw ned
finding of fact and |law, we give weight to the trial court's
deci sion, even though the decision is not controlling. See
Wassenaar v. Panos, 111 Ws. 2d 518, 525, 331 N.W2d 357,
361 (1983).

State v. Garfoot, No. 94-1817-CR, unpublished slip op. at 9
(Ws. C. App. Nov. 9, 1995).
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to weigh all the evidence necessary to nmake a conpetency
determination."* Mijority op. at 1, 13. The cases cited by
the mgjority opinion to support its conclusion are not
directly on point; none of them deals with appellate review
of a circuit court's determnation of conpetency to stand

4 Furthernore, other Wsconsin cases have described

trial.?!
conpetency determ nations as essentially legal matters to be
deci ded i ndependent|ly by an appellate court.?®

136 | conclude that the conpetency determination is
not a matter of historical fact only and should not be
treated as an historical fact. The ultimate finding of
conpetency, like a finding of voluntariness of a confession,

is a finding of constitutional fact, and | therefore turn to

3 The majority opinion also refers to the circuit judge's
"superior ability to observe the defendant” as a basis for
giving deference to the circuit court's conpetency

determ nation. Majority op. at 8.

The circuit court’s analysis of the defendant’s conduct
shoul d be nmade part of the record as findings of historical
fact.

The concl usion drawn, that the defendant is or is not
conpetent, renmains, however, a matter of constitutional fact
to be determ ned i ndependently by an appellate court
regardl ess of the source of the underlying historical facts.
14 Some cases cited by the majority deal with appellate
review of a circuit court’s determ nation of the existence
of a reason to doubt conpetency; State v. Pickens, 96 Ws.
2d 549, 292 N.W2d 601 (1980), deals with appellate review
of a circuit court's determ nation of conpetency to
represent oneself at trial.

1> See, e.g., In the Matter of Guardi anship of Cheryl F.
170 Ws. 2d 420, 425, 489 N.W2d 636 (Ct. App. 1992)
(whether facts fulfill |legal standard of inconpetency
justifying appointnent of guardian is a question of |aw
determ ned i ndependently). Cf. State v. King, 187 Ws. 2d
548, 557, 523 N.W2d 159 (C. App. 1994) (whether ammesi ac
defendant received a fair trial is question of
constitutional fact to be determ ned i ndependently by
appel l ate court).
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our jurisprudence on appellate review of determ nations of
constitutional fact for the appropriate standard of review
in this case. This jurisprudence focuses on the correct
interpretation of controlling constitutional principles and
thus requires an appellate court to make an independent
determ nation of the constitutional fact, that 1is the
application of the constitutional principle to the
hi storical facts.

137 There are sound reasons for different standards of
appellate review. The standard for appellate review of
hi storical facts should give great deference to the circuit
court. The circuit court sees and hears the wtnesses and is
in a better position than an appellate court to gauge
credibility. Appellate courts thus review circuit courts’
findings of historical fact nerely to determ ne whether they
are clearly erroneous.

138 Simlarly, appellate courts reviewcircuit courts
di scretionary decisions mnerely for erroneous exercise of
di scretion because the law commts a range of decisions to
the discretionary judgnment of the circuit court. |ndependent
review, when inappropriate, can underm ne confidence in the
circuit courts and encourage neritless appeals.?'®

139 Neverthel ess independent decision-making by an
appel late court is required in sonme circunstances. As Judge

Mary Schroeder has pointed out, increasingly deferential

' Corroon & Black v. Hosch, 109 Ws. 2d 290, 318-19, 325
N. W2d 883 (1982) (Abrahanson, J., dissenting).
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review inappropriately permts an appellate court to
tolerate a large margin of trial court error wthout ever
maki ng a cl ose exam nation of the trial court's ruling. Mary

M Schroeder, Appellate Justice Today: Fairness or Formul as,

The Fairchild Lecture, 1994 Ws. L. Rev. 9, 10, 20.

40 The standard for appellate review of an issue thus
depends on a determ nation of whether an appellate court or
atrial court is the nore appropriate and conpetent forumto
make the particul ar decision.?'’

41 The court has distinguished matters of historical
and constitutional fact for purposes of determning the
appropriate standard of appellate review and has frequently
decided matters of constitutional fact independently.®®
Sound reasons underlie our traditional commtnent to
i ndependent determination of findings of constitutional
fact.

142 The principal reason for independent appellate

review of matters of constitutional fact is to provide

9

uniformty in constitutional decision-making. In applying

7 Corroon & Black, 109 Ws. 2d at 314-322; Nottelson v.

| LHR Dept., 94 Ws. 2d 106, 113-18, 287 N.W2d 763 (1980)
(simlar issue of standard of review in review of

adm ni strative agency deci sions).

8 See, e.g., State v. Santiago, No. 94-1200-CR, slip op. at
9-10 (S. . Dec. 13, 1996) (sufficiency of Mranda
war ni ngs); State v. Turner, 136 Ws. 2d 333, 344, 401 N.W2d
827 (1987) (voluntariness of consent to search,

vol unt ari ness of confession, whether right to silence has
been scrupul ously honored); State v. Hoyt, 21 Ws. 2d 284,
305-06, 128 N.W2d 645 (1964) (on notion for rehearing)
(Wlkie, J., concurring) (voluntariness of confession)
gciting Cul onbe v. Connecticut, 367 U. S. 568 (1961) (sane)).
° See, for exanple, State v. King, 187 Ws. 2d at 557, in
whi ch the court of appeals concluded that an independent
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the skeletal constitutional rule, appellate courts flesh out
the rule and provide guidance to litigants, |awers and
trial and appellate courts and achieve wuniformty of
application. The court <clearly stated this goal when
deciding that it would independently determ ne whether a
confession nmet the constitutional standard of voluntariness.

Whet her the defendant voluntarily rmade the
confession is a matter of fact. However, it is a
question of “constitutional” fact which nust be
i ndependently determned by this court. . . . The
scope of constitutional protections, representing
t he basic value commtnents of our society, cannot
vary from trial court to trial court .o
VWhatever the wultimte substantive dinension of
these rights mght be, they nust be wuniform
t hr oughout the jurisdiction. Thi s can be
acconplished only if one decision maker has the
final power of independent determ nation.

State v. Hoyt, 21 Ws. 2d 284, 305-06, 128 N W2d 645 (1964)

(Wlkie, J., concurring).?®

143 A circuit court's finding that the historical
facts neet the constitutional standard of conpetency to
stand trial should, | believe, be determ ned independently
by an appellate court. In making this determ nation an

appel l ate court may draw upon the circuit court’s reasoning

appel late review of a finding of constitutional fact that an
ammesi ac defendant received a fair trial was necessary
because “[t]he reviewing court has the duty to apply
constitutional principles to the facts found in order to
ensure that the scope of constitutional protections does not
vary from case to case.”

20 Al t hough Justice WIlkie wote in concurrence, this Hoyt

| anguage has been adopted by the court. See, e.g., In the
Interest of Isiah B., 176 Ws. 2d 639, 645-46, 500 N. W 2d
637 (1993) (reasonabl eness of search and seizure); State v.
Fry, 131 Ws. 2d 153, 171, 388 N.W2d 565 (1986) (search
incident to arrest).
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and observational advantage, but the appellate court
i ndependently nmeasures the facts against a uniform
constitutional standard.

144 Professors Liebman and Hertz have urged appellate
courts to use greater precision in their analyses of tria
courts' conpetency determ nations. Janes S. Liebnman & Randy

Hertz, 1 Federal Habeas Corpus Practice and Procedure 578-81

n.55 (2d ed. 1994). Although directed to the distinct issue
of which state court determnations are entitled to a
presunption of correctness for purposes of federal habeas

corpus review, ? their conments address our present concern

Precision in thinking about the process of
assessi ng "conpetency" (whether it is conpetency
to stand trial or to waive available |egal
remedi es) also is helpful. That assessnent can be
viewed as essentially a two-part inquiry. The
reviewing court first nust evaluate the factual
evidence regarding "conpetence,"” including the
credibility of the psychiatric and | ay assessnents
of the individual's nental state. Thereafter, the
reviewing court mnust determ ne whether the basic
facts proven by the evidence satisfy the
applicable legal standard of conpetence. Once
these two aspects of the conpetency assessnent are

di sti ngui shed, it becomes nore clear that,
al though state court findings on the threshold
factual issues generally are subject to a
presunption of correctness, t he subsequent

determ nation (based on those facts) "[w] hether
one 1is conpetent to stand trial under the
Fourteenth Amendnent [or conpetent to waive |ega
remedies] is a mxed question of law and fact"”

2l The federal courts' concern in this context is distinct
fromours. The federal courts, trial and appellate, give
deference to a broad range of state court fact findings
under principles of federalism The federal courts’

determ nation of what fact findings are entitled to the
presunption of correctness is not intended to parallel, nor
to determ ne, the appellate standard of review of state
trial court fact findings. Nevertheless, the federal courts
anal yses may be instructive.
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t hat iIs not subj ect to a presunption of
correctness.

Id. at 580 (citations omtted).

145 For the reasons set forth | wite separately.

46 | am authorized to state that Justices Jani ne P.

Geske and Ann Wal sh Bradley join this opinion.
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147 WLLIAM A BABLITCH, J. (Concurring). Al t hough
the concurrence presents a fairly persuasive case that the
appel l ate standard of review should be independent of the
decisions of a circuit court or court of appeals yet
benefiting fromthe anal yses of those courts, | do not join
it. The issue has not been adequately briefed. In fact,
both parties argue that the standard should be as stated in
the majority opinion. At oral argunent, the defendant
di scussed the standard of review for five mnutes, arguing
for a clearly erroneous standard, and stated that the State
agreed with that position. In response, the State said
nothing nore than that it also advocated a clearly erroneous
standard of review. Inasnuch as neither party supports the
conclusion of the concurring opinion, this is not the
appropriate case to depart from our precedent. Far better
to wait until the issue is squarely joined and argued by two
parties in adversarial position. Accordingly, | join the

majority.



